What others say

The Erpenbach solution

It's not often that a legislator recognizes the unintended conse-
quences of a law and steps forward to correct it. That's why state
Sen. Jon Erpenbach, D-Waunakee, deserves some praise.

Erpenbach recenily began seeking co-sponsors to a modification
to the Wisconsin “opt-out” law that he authored in 1999 and was
passed in 2000. The law allows license holders to ask that their
names not be included in lists that marketers and others, mcludmg
the public, can acquire. It does so by allowing someone to “opt out”
of lists that include 10 or more names.

The law was intended to protect Wisconsin drivers and hunters
from having their personal information included in large data lists
to marketers. The law also was supposed to ensure the public had
access to the names of those who Eave opted out, as long as they are
released in groups of nine or fewer.

The first intended result happened. Of the 4.6 million license
holders with the Depariment of Natural Resources, 3.1 million have
opted out.-One-third of the state’s 4.5 million licensed drxvers are
opt-outs, according to The Associated Press.

But some state agencies were refusing to release the information
even in groups of nine names or fewer. The AP reported in July that
neither the state Department of Natural Resources nor the ,
Department of Transportation was releasing any names, evenin -~
groups of nine or fewer.

Worse, however, was that the law made it more difficult for
members of the public or the media to review information about

professional state license holders such as mortgage brokers and doc- ..~ -+

tors. Erpenbach in July said that it never was his intent to make it -
more difficult to get a public record. He vowed to do somethmg to
change that consequence. Now, he’s backing up that talk thh
action.

Erpenbach’s propaosal would change what information can be
opted out for the licenses for dozens of professions handled by the -
Department of Regulation and Licensing. Because those with profes- -
sional license provide a service to the public that they have been -
licensed by the state to provide, Erpenbach says, they should be con- .
sidered at a different level of public scrutiny than a deer hunter. '

The bill still would allow professional licensees to opt out of the
release of personal information in groups of 10 or more. But person-
al information would be limited to Social Security number, tele-
phone number and a street or post office box number. A professional "
licensee’s name, city and ZIP code would not be subject to the opt
out. The bill would allow members of the public and the media to

- look into the background and current status of professional

licensees. But it continues to protect hunters and drivers from the
exposure of personal irifformation to marketers.

Erpenbach is proposing the changes at the request of the
Wisconsin Newspaper Association. His solutions to thé unintended
consequences of the previous bill make sense and satisfy the inter-
ests of both public access to information and to privacy rights of
individuals.

We applaud Erpenbach for seeking and proposing reasonable
fixes to the problems. Hopefully, his efforis result in the passage and
signing of the bill.

— The Monroe Times
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Sometimes it takes 10 years to fix a problem caused by the unintended corisequences of a state
law. o |

Our view: better late than never.

http://host.madison.com/wsj/news/opinion/editorial/article 12a99b52-c7cc-11de-923¢-001... 11/3/2009
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State Sen. Jon Erpenbach, D-Waunakee, deserves credit for stepping up now to fix a problem
created by one of his legislative efforts in 1999. Ten years ago Erpenbach and others were
concerned about an increasing flood of junk mail to Wisconsin residents, with the flow of
unwanted mail often enabled by direct marketers gaining access to huge lists of names through
databases in the DNR, DOT and Department of Regulation and Licensing.

So in 1999 Erpenbach authored a bill that allowed people who were licensed by the state through
~ those departments to "opt out" and keep their name and information off any group lists.

Fair enough for someone who paid for a hunting, fishing or driver's license. But the Department of
Regulation and Licensing is another matter. That's where occupational and professional licenses
are 1ssued, and it's fair and reasonable to hold those licensees to a higher level of public scrutiny.

With this legislative fix those receiving professional licenses through the DRL won't be able to
completely "opt out" of a list. They could still keep certain personal information private - such as a
Social Security number and telephone number - but the basics of name and city of residence will

now be available to the public.

Why is this important? First and foremost, because Wisconsin citizens need to know who the state
is licensing in the many dozens of occupations covered by the DRIL. And for newspapers that take
their "public watchdog" role seriously, access to group lists of licensees provides a means to
cross-check criminal backgrounds against the granting of licenses.

A recent Milwaukee Journal Sentinel investigative project first brought to light this unintended

consequence of the opt out proviston.

Would you want to know if a local real estate appraiser or a home mspector has a criminal record?
And what about the dozens of health professionals licensed by the state? Without this amendment
to the 1999 legislation, the ability to cross-check license holders against criminal databases is

extremely hmited.

Bravo to Erpenbach for recognizing the flaw in the 1999 legislation and for stepping up {o correct

the problem.

Posted in Editorial on Monday, November 2, 2009 10:20 am Jon Erpenbach, Open Records,
Department Of Regulation And Licensing, Opt Out
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LISTS OF MANY LICENSED
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Correction: Point in story is clarified A story on Page 1 of Sunday's Local
section said officials at the state Department of Regulation and Licensing had
not yet responded to a Dec. 11 request for information on nurses licensed
after 1985. While the state did provide data on those nurses, the State
Journal was unable to open the file and officials did not answer quesz‘zons
about it. (Published on 1/7/09)

From doctors and nurses to pharmacists and psychologists, Wisconsin
doesn't routinely do criminal background checks when it licenses the
professionals entrusted to care for your health.

In addition, a 2000 state privacy law prevents the Wisconsin State Journal
from running checks on most of those licensees to see if any had been
recently convicted of, or recently served time for, a felony.

The privacy law prohibits state officials from releasing to the public full lists
with the names of everyone licensed to practice medicine, nursing and many
other professions. The law, meant to protect the privacy of licensees, still
allows the public to examine the records of individual doctors Of TUrSes
through a state Web site.

Outgoing Rep. Sheldon Wasserman, D-Milwaukee, a practicing physician,
said he believes the state should be doing at least a minimum number of
criminal background checks on the two-year licenses. Doctors are largely -
worthy of public trust, he said, but the state should still take reasonable steps
to verify whether criminals are slipping through the cracks.

"I think the general public would be surprised to know there aren't checks .
taking place,” Wasserman said. "You have to trust but you have to verify."

Background checks on doctors and other license holders can be done by
potential employers such as hospitals and clinics, though state law allows
employers to turn down applicants with criminal records only if the crime is
related to their job.

But the state Department of Regulation and Licensing and the professional
boards that oversee the licensing of dozens of professions in the state don't

http://10.8.3. 208/cg1-b1n/documentvl?DBLIST—md09&DOCNUM~23B&TERMV =028.7:
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have the authority to do criminal background checks on all license applicants,
said David Carlson, a spokesman for the state agency. The only exception is
for private detectives and private security workers, who all receive the checks
as part of their licensing, he said.

For all other professions, the agency is limited to asking applicants to list
convictions or pending convictions and then, if they list one, doing a state
criminal background check, Carlson said. Those who already hold licenses
are also required to report convictions to regulators within 48 hours.

In contrast, the state Department of Public Instruction does criminal
background checks on teachers for initial licenses and renewals.

Dr. Gene Musser, chairman of the state Medical Examining Board, said the
board has sought unsuccessfully to be allowed to do federal criminal
background checks on all applicants for a new license and said it will ask the
Legtslature for that power again. The costs would be paid by doctors, he said.

Carlson said the Department of Regulation and Licensing also wants the
Legislature to grant it the authority to do such checks.

"We're aware of cases of doctors with serious legal problems moving from

 state to state, and we think pursuing a formal criminal background check
would provide a higher and more appropriate level of protection for the
public from these rather rare individuals," said Musser, a Madison
cardiologist.

Overwhelmingly clean To do its own checks, the State Journal requested state
lists of doctors, registered nurses, pharmacists and psychologists with the
intention of matching those names against a list of felons who were being
monitored by probation or parole agents as of Nov. 4.

It wasn't possible, however, to check the names of the majority of licensees.
First, state officials have not yet responded to a Dec. 11 request for
information on nurses licensed after 1985. Second, state law allows licensees
to have their names withheld from any records request for the names of 10 or
more licensees,

As aresult, the State Journal was able to check just 28,222 of the 103,800
names in the selected professions. The others - nearly three out of four of
those whose information was requested - had opted not to have their names
disclosed. '

Checks of those whose records were made available overwhelmingly came

back as clean. The check did turn up a psychiatrist with a valid license who
had been convicted of his fifth drunken driving offense. Other felons turned
up by the checks had already lost or not renewed their licenses.

The law allowing the exemptions from lists of professionals was included in
an amendment to a 2000 privacy law sought by state Sen. Jon Erpenbach, D-

http://10.8.3.208/cgi-bin/documentv1 ?DBLIST=md09&DOCNUM=233& TERMV=628:7:.

Page 2 of 3

... 8/31/2009




SAVE Library Document Delivery Page 3 of 3

Middleton.

"The reason behind that was to cut down on the solicitations they got (and)
make it difficult for companies to profit from this information," Erpenbach
said of the amendment, which was approved by the Legislature.,

Wasserman said the Legislature should consider an exception to the law to
allow nonprofits and the media to access the information. But Erpenbach said
such an exemption wouldn't be practical and noted the law already allows the
public to access information on individual doctors.
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